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Carrier’s Obligations of Due 
Diligence in Carrying Steel Coils

By Frazer Hunt

A carrier must provide a seaworthy 
vessel that takes into account any special 
characteristics of the cargo and then 
carry that cargo properly and carefully.  

The Federal Court of Australia in Stemcor 
(A/sia) Pty Ltd v CV Scheepvaartonderneming 
Ankergracht [2005] FCA 1808 considered a 
carrier’s obligation to exercise due diligence 
when transporting steel coils across the 
equator. 

Two consignments of steel coils were carried 
from Japan to Australia on two separate vessels 
pursuant to bills of lading issued by the owners 
of the vessels.  The steel coils were loaded 
during the Japanese winter, carried across the 
equator and discharged in Sydney in a rusted 
condition as a result of condensation either 
before or during the voyage.  The bills of lading 
were governed by the amended Hague Rules 
as defined in Section 7 of the Carriage of Goods 
by Sea Act 1991 (Cth) (“the amended Hague 
Rules”).

The plaintiffs argued that the carrier provided 
vessels which were unseaworthy at the 
commencement of the voyages as a result of 
water entering into the holds by loading wet 
cargo and for failing to have a dehumidification 
system to remove the excess water from 
the holds, in breach of Article 3 Rule 1 of the 
amended Hague Rules.  The plaintiffs also 
claimed that the carriers were in breach of 
Article 3 Rule 2 for failing to properly ventilate 
the cargo during the voyage.

The carriers sought to defend the claims by 
relying on various provisions under Article 4 
Rule 2 of the amended Hague Rules, particularly 
insufficiency of packing.  The carriers argued 
that the packaging failed to protect the coils 
against the foreseeable risks associated with the 
intended handling of the coils during storage and 
carriage and that the inner wrapping trapped 
moisture which settled on the coils.  

The Court had to decide whether the carrier 
was entitled to assume that the packaging of 

the coils was sufficient to prevent penetration 
of moisture or whether the plaintiffs were 
entitled to assume that there would not be 
sufficient water in the holds of the vessels for 
condensation to occur on the coils.  In weighing 
up these competing interests, the Court found 
that the coils were known to be sensitive to 
moisture and that the carriers ought to have 
foreseen that water would enter the holds.  
Accordingly, the Court held that the vessels 
were not seaworthy for carrying steel coils at 
the relevant time of the year and that the carrier 
should have taken steps to prevent moisture 
from entering the holds and/or should have 
installed a dehumidification system to remove 
excess water from the holds.  

This decision arguably extends the degree of due 
diligence expected of a carrier when considering 
the cargo worthiness or vessels for carriage of a 
particular cargo at a particular time of the year.  
Carriers would be well advised to request details of 
packaging and carriage requirements of specialised 
cargos from shippers and, if necessary, take any 
appropriate steps to prepare the vessel for such 
cargo.  The decision has been appealed to the Full 
Court.

Comandate Marine Corp v Pan 
Australia Shipping Ltd [2006] 
FCAFC 192 (20 December 2006)

By Andrew Robertson

Issues

The Full Court of the Federal Court of Australia 
had to consider when commencing and being 
involved in litigation amounted to abandoning 
an arbitration.  The Court recognised that 
participation in actions to enforce rights can be 
consistent with parties still being required to 
proceed to arbitration.  Further, the Court’s 
approach to constructing the arbitration 
agreement gave it a very broad scope.

April 2007

Page 1
Carrier’s Obligations of 
Due Diligence in Carrying 
Steel Coils

Page 1-2
Comandate Marine Corp 
v Pan Australia Shipping 
Ltd [2006] FCAFC 192 
(20 December 2006)

Page 3-4
Case Note: Marina 
Offshore Pte Limited 
v China Insurance Co 
(Singapore) Pte Limited 
[2006] SGCA 28



Piper Alderman Trade & Transport News / April 2007                                                            2

Facts

Comandate Marine, a Liberian company, time 
chartered MV “Boomerang I “ to Pan Australia, an 
Australian company, for a period of 24 months.  
A dispute arose under the charter regarding 
representations alleged to have been made by 
Comandate Marine relating to, principally, the 
seaworthiness of the vessel for use in Australian coastal 
trade and the capabilities of the master and crew and 
that those representations were misleading.  These 
claims relied in part on the Trade Practices Act.

The time charter contained a clause requiring that 
disputes be resolved by arbitration.

In June 2006 Pan Australia commenced in rem 
proceedings (that is an action against the ship) in 
Australia under the Admiralty Act 1988 to obtain the 
arrest of another Comandate Marine ship, known as 
the Comandate.  The ship was arrested in Fremantle, 
security was provided on behalf of Comandate Marine 
and the Comandate was released from arrest on 
14 June 2006.

On 14 June 2006 Comandate Marine’s London 
solicitors advised Pan Australia of the commencement 
of arbitration in London.  Comandate Marine sought 
assurances that Pan Australia would refer all disputes 
to arbitration, failing which assurance they threatened 
to apply for an anti-suit injunction in the High 
Court of London.  An anti-suit injunction is a Court 
order preventing a party from commencing Court 
proceedings in another Court.  In a pre-emptive strike 
on 20 June 2006, Pan Australia obtained an ex parte, 
that is without the other side being present, anti-anti-
suit injunction in the Federal Court of Australia.  That 
is an order preventing a party from going to another 
Court to obtain an anti-suit injunction.

On 23 June 2006 Comandate Marine served a notice 
of motion under the International Arbitration Act for 
a stay of the Federal Court proceedings, that is to 
stop the Federal Court proceedings so the parties 
could proceed with the arbitration.  On the same day, 
Comandate Marine commenced in rem proceedings 
against the Boomerang I.  On 24 June 2006 the 
Boomerang I  was arrested.  On 27 June 2006 the Full 
Court of the Federal Court set aside the arrest.

The issue before the Court was the application for 
a stay of the proceedings by Comandate Marine.  
Section 7(2) of the International Arbitration Act 
requires a Court to stay proceedings where there 
is an arbitration clause within the meaning of the 
International Arbitration Act.  Pan Australia resisted the 
application on several grounds:

1. First, Pan Australia said Comandate Marine 
had waived or elected to abandon the London 
arbitration by its conduct in seeking the arrest of 
the Boomerang I.  The primary Judge had found 
that the failure of Comandate Marine to indicate 
on the writ seeking the arrest that it would 
seek a stay under section 29 of the Admiralty 
Act (which permits a stay of proceedings on the 
condition that the vessel be retained as security 
in an arbitration) or that it was seeking the arrest 

for security in the London arbitration meant 
that Comandate Marine had elected to waive or 
abandon the arbitration.

2. Secondly, Pan Australia said there was no 
agreement in writing as required by the 
International Arbitration Act.  The primary Judge 
had accepted this because although the charter 
provisions agreed upon had an arbitration clause, 
the final agreement followed substantial to and 
fro correspondence on terms (though not the 
arbitration provisions) and discussion on the 
provision of a bank guarantee.  The final step 
to occur, when agreement was finally reached, 
was the provision of the bank guarantee and 
therefore it was said that the contract came into 
existence because of this conduct and there was 
no agreement in writing.

3. If that argument failed, they said that the 
arbitration agreement Comandate Marine relied 
upon was not broad enough to encompass the 
Trade Practices Act claims made by Pan Australia.

Decision

Dealing with the arguments in turn:

1. The Full Court held that in seeking the arrest 
of the Boomerang I, Comandate Marine had not 
waived or elected to abandon the arbitration.  
This was because the Court held that 
Comandate Marine in commencing an action in 
rem was not acting inconsistently with pursuing 
a right in personam, that is, against Pan Australia 
personally, such as pursuing the arbitration.  If 
the two actions are not mutually inconsistent 
there is no election.  Therefore the primary 
Judge’s decision was overturned on this point.  
The Court did not exclude the possibility that 
in other cases the institution of some actions 
may be inconsistent with arbitration, such as 
to amount to an election or that ultimately the 
conduct of those proceedings would amount to 
an election.  

 During the appeal it was further argued that the 
conduct of Pan Australia and the subsequent 
conduct of Comandate Marine had amounted to 
an abandonment of the arbitration agreement or 
a repudiation by Pan Australia and acceptance of 
that repudiation by Comandate Marine.
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 The Court was not satisfied that Comandate 
Marine’s conduct taken as a whole could be 
seen in that way.  Rather, Comandate Marine 
forcefully stated its preference for arbitration, 
which was the subject of the outstanding 
interlocutory application, while at that same time 
took steps to advance its position no matter 
the outcome of the interlocutory application.  
That was not an unequivocal course of action 
inconsistent with arbitration.

 In reaching this decision the Court reviewed 
in detail the nature of actions in rem as being 
different from actions in personam.  This 
difference meant the action by Comandate 
Marine against the Boomerang I was not, until the 
appearance was entered, against Pan Australia.

2. The primary Judge’s reasoning was attacked on 
several grounds.  The Court held that even if it 
was the provision of the bank guarantee which 
brought the time charter into existence, the 
relevant arbitration agreement was in writing 
and clearly adopted by the parties as evidenced 
by the exchange between the parties.  The 
agreement need not be concluded in a written 
form.

3. Pan Australia urged for a narrow construction 
of the arbitration agreement – so that it could 
not be said that all of the disputes would be 
resolved by arbitration.  The Court rejected 
this approach and held that the authorities were 
clear that a liberal approach should be adopted 
and the arbitration agreement understood 
with (at [164]) “liberal width and flexibility to 
elastic and general words of the contractual 
submissions to arbitration”.  This is (at [165]) 
“underpinned by the sensible commercial 
presumption that the parties did not intend 
the inconvenience of having possible disputes 
from their transaction being heard in two 
places”.  The Court described this as (at [165]) 
a “benevolent and encouraging approach 
to consensual alternative non-curial dispute 
resolution”.  Hence all the disputes fell within the 
scope of the arbitration agreement.

As a result, the anti-anti-suit injunction was dissolved 
and the proceedings stayed so that the disputes could 
be resolved by arbitration.

Significance

The case is important because of the support given to 
the arbitration clause and the broad manner in which 
the Court interpreted it.  It suggests that Courts will 
hold parties to agreements to arbitrate.  If parties 
enter agreements with arbitration clauses requiring 
the determination of disputes overseas, they should 
assume they will be held to resolving their disputes 
overseas.

The Court was however not so liberal that parties 
need not take care to ensure that arbitration clauses 
are properly constructed – they must still be crafted 
with care.  

Parties also need to take care to consider what they 
can and cannot do to protect their position once a 
dispute arises.

Piper Alderman lawyers include qualified arbitrators 
who have experience in drafting arbitration clauses and 
advising parties on their rights in relation to arbitration.

Case Note: Marina Offshore Pte 
Limited v China Insurance Co 
(Singapore) Pte Limited [2006] 
SGCA 28

By Ryan Lynch

Issues in the case

The Full Court of the Singapore Court of Appeal 
was required to determine whether the loss of 
the MV “Marina Iris” was caused by the vessel’s 
unseaworthiness, and if so, whether there was an 
implied warranty of seaworthiness under an insurance 
policy and whether there existed an express or implied 
warranty under the policy that the vessel would take a 
particular route, whether the policy covering the vessel 
was a time and voyage policy, or just a time policy 
within the meaning in s 25 of the Marine Insurance Act 
1906 (UK) (s 31 of the Marine Insurance Act 1909 
(Cth) (“the Australian Marine Insurance Act”).

Facts

In October 2003, Singapore based company Marina 
Offshore Pte Limited (“MOPL”) purchased the MV 
“Marina Iris”, a small tugboat constructed in Japan in 
1982. Prior to the purchase, MOPL engaged Captain 
Goh to examine the vessel and report on her general 
condition. Captain Goh reported the vessel to be in 
fair condition for coastal operations but would require 
additional repair and modifications to enable the 
vessel to be entered with an international classification 
society. Some of the repair work recommended by 
Captain Goh was done, but not enough for class 
or Singapore flag registration purposes. The vessel 
was located in Kobe, Japan, and MOPL decided 
that the rest of the work should be completed in 
Singapore. The vessel was subsequently registered 
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as a Panamanian vessel in order to enable the 
vessel to sail under her own steam from Japan 
to Singapore. 

MOPL insured the vessel for S$800,000.00 
(“the Policy”). The Policy was described as 
a “trading” policy and contained a warranty 
requiring a satisfactory vessel seaworthiness/
condition survey for her safe voyage to 
Singapore by an insurer-appointed surveyor 
with all recommendations to be complied with 
at the owner’s expense before her sailing from 
Japan to Singapore. The insurers appointed 
Captain Goh as surveyor and a certificate of 
inspection was issued by him on 25 December 
2003. The vessel departed from Kobe and 
sailed for Singapore on 26 December 2003. 
The vessel sank some time in the early hours 
of 27 December 2003. The full report of the 
survey was released on 31 December 2003. 
That report had recommended a route for the 
vessel to follow for the contemplated voyage 
from Kobe, Japan to Singapore. 

MOPL commenced proceedings against the 
insurers in December 2004, arguing that the 
vessel was a total loss by reason of perils of the 
sea. The insurers denied liability for the claim 
and asserted that MOPL had been in breach 
of warranty in that the vessel had not followed 
the route recommended by Captain Goh, that 
the loss was not caused by perils of the sea but 
by reason of unseaworthiness, and that MOPL 
had failed to exercise due diligence in seeking 
to ensure that the vessel complied with voyage 
recommendations by Captain Goh. 

MOPL’s claim was dismissed by the trial judge. 
MOPL then appealed to the Full Court of the 
Singapore Court of Appeal. 

The Decision

The Full Court of the Singapore Court held:

1. There was no routing warranty.

2. Section 35(2) of the Marine Insurance 
Act 1906 (UK) (“the Act”) or (s 41 of 
the Australian Marine Insurance Act) 

provided that express warranties had to 
be written in the Policy or contained in 
a document incorporated by reference 
into the Policy. The Policy did not 
expressly mention the route or contain 
any language relating or referring to the 
course of the voyage. As to the terms of 
the Policy providing that the surveyor’s 
recommendations had to be complied 
with before the vessel left Kobe, this 
meant that any recommendations were 
required to be implemented once 
the vessel was en route. The fact that 
the survey report was released some 
5 days after the vessel was en route, 
failed to sufficiently incorporate the 
recommendation into that part of the 
warranty.

3. It was not possible to imply into the 
Policy a warranty that any particular route 
would be followed. The Act made it clear 
in ss 33 and 41 that implied promissory 
warranties (a warranty by which the 
assured undertakes that some particular 
thing shall or shall not be done, or that 
some conditions shall be fulfilled, or 
whereby he or she affirms or negatives 
the existence of a particular state of facts 
(s 39 of the Australian Marine Insurance 
Act)) were only those warranties implied 
by law through the various sections of 
the Act that imposed them. The normal 
contractual test relating to the implication 
of terms did not apply to a marine 
policy. It was held that if insurers wanted 
to impose the recommended route 
condition, they should have stated so in 
clear words as part of the language of the 
express warranty.  

4. There was no implied warranty of 
seaworthiness. The policies were time 
policies within the definition in section 25 
of the Act (s 31 of the Australian Marine 
Insurance Act) and the implied warranty 
of seaworthiness in section 39(1) of the 
Act (s 45(1) of the Australian Marine 
Insurance Act) only applied to voyage 
policies. A mixed time and voyage policy 
was one in which a vessel was insured 
from one place to another and also for 
a definite period of time. The Policy only 
covered the risk for a defined period 
without reference to a particular voyage 
which would have otherwise been a 
mixed Policy. 

The Appeal was upheld and the judgment was 
set aside. The insurers were ordered to pay 
MOPL S$800.000.00 plus interest and costs. 
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